
sc: What challenges will the personal injury and clinical 
negligence sectors face in 2017? 

BD: the obvious thing to mention is the whiplash consultation, 
and we shouldn’t look at that without also looking at higher value 
claims, or mid value claims, and the fixed costs consultation. 

mB: the one big difference for defendant lawyers is we’ve been 
used to working with a regime of fixed fees for a long time now, so 
we have been able to adjust our business models to address the 
challenges. it’s perfectly possible to run a successful and profitable 
business using fixed fees. 

one of the biggest compensators that’s going to be affected by 
this is the nhs Litigation Authority (nhsLA), which is probably 
why the government has been so slow to tackle it. there’s a 
lot more that can be done in the healthcare sector to prevent 
accident and injury in the first place, and that should be the focus 
at the moment.

TD: specifically for us, it’s about reinventing yet again. What we 
do is all based on actuarial data. We’re trying to predict the future, 
which is very difficult in a new regime. the challenge involves 
working with the right firms that have the right expertise and 
recognising our Ate premiums are going to change and probably 
reduce if there is downward pressure on the costs that we insure.

ZH: We’ve been looking at consolidation for a long time, and next 
year is going to be the year that it really takes effect. We’re going 
to see firms exit out of Pi; the raising of the small claims limit will 
make it very hard for some of them to survive. those with the best 
data will survive.  

Clinical negligence is a very different challenge. What we’ve seen 
on our end is a lack of sophistication around firm data, so it’s 
going to be very hard for them to manoeuvre quickly enough to 
do fixed recoverable costs. 

pG: the bar has to wake up to new technologies. My chambers 
have been trying to be paperless for years now, but the issue is 
trying to get solicitors to be paperless, or the nhsLA to have 
everything computerised. We can have virtual hearings, we can 
use Web X, and we can use skype. this technology can work, but 
the courts don’t have the technology. 

mB: it’s about using technology to augment what we do. i have a 
saying, “necessity is the mother of invention.” As costs are getting 
squeezed and the cost of litigation increases, lawyers on every 
side need to find new ways of resolving issues together. 
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You have to be dogmatic 
and say: you have to accept these 
changes, or you’re going to die off
Philip Grundy, St Johns Chambers

sc: Do you see the virtual court process as the way forward?

eF: yes, inevitably. technology can be an enabler, as can 
structure, process, and fixed fees. But the biggest driver is going 
to be changing behaviour, and if behaviour doesn’t change on 
everyone’s part, we won’t get to where we need to be. We’ve got 
a system that has evolved over a period of time, and people with 
different interests in that process have moulded and guided things 
in order to get the most out of it.

sc: How much of costs comes through inefficiency and poor 
practice, and how much is just the ‘nature of the beast’ of litigation?

IcN: A case that settles very early on will cost a lot less, but the 
claimant may not have control over whether that case settles early 
on or not. you could have two identical cases, and one case will 
cost considerably more than the other because it has gone to trial. 

mK: the whole cost management piece has added another layer 
of cost that wasn’t there beforehand. there was a process in place 
before, and detailed assessment to look at the reasonableness of 
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We’re dealing with something very precious: an injured person’s 
right to redress. If you do anything to disrupt that too much, all of the 
law firms that have been around to represent them will not be able to 
continue Brett Dixon, APIL

a cost, and it seemed to work. Litigation is adversarial, so it is a 
behavioural issue that has got to be addressed.

IcN: 2017 is going to be a year of uncertainty for everybody. We are 
very good at adapting to changes in the market. the problem is, we 
don’t necessarily know where those changes are going to finally be.

sc: This brings us on to the proposals of the moJ consultation; 
how will this factor into 2017?  

Gc: Ate still has a role to play in the future. But if the small claims 
limit goes up to £5000, the client will have to pay more and share 
more of their damages in order to make the cases viable.

ZH: it’s old-fashioned lawyering to think your client isn’t going to 
have to pay more. you have to prove that you are the best at what 
you do, in order to justify that. 

BD: Capping a whiplash claim of a certain duration at £400 does 
not leave much to pay for representation. either people move 
towards not bringing claims, or you will see courts getting clogged 
up with litigants in person. the genuine thing that the government 
appears to miss in all of this is that you might control the number 
of claims, but you cannot control the root cause: the number of 
accidents. it’s a lesson that could well be learned by the nhsLA.

sc: Fraud is almost alleged in this change isn’t it? are there 
different ways this could be dealt with?

BD: the big problem with the political approach is the moving of 
the rhetoric away from that of fraudulent claims, to what is labelled 
as ‘unnecessary claims’. you are potentially preventing a whole 
class of people from bringing a claim for a particular type of injury 
for political reasons.

mB: it’s the farming of claims that is creating problems, rather than 
the process. As long as CMCs can see there’s profit to be made by 
farming claims, this will continue. it’s in the interests of all parties 

around this table to work together. the elephant in the room is the 
issue of profit. We’re all in business to make profit, and everyone 
wants to maximise that profit.  Behaviours need to change.

sc: are fixed fees the right way forward for clinical negligence cases? 

Gc: the key is fixed time scales and sanctions for those who don’t 
stick to those time scales. 

pG: you need to change the nhsLA’s behaviour. the chances 
of settling cases at the beginning of the budget year are much 
greater than those at the end of the year.

eF: Fixed fees, by their very nature, will change claimant lawyer 
behaviour. What’s the driver to change the behaviour of the nhsLA 
and the trusts in this process? that’s the key question. Fixed fees can 
definitely work. We set up our model on the basis of this. however, 
we all need to understand that very low value cases have irreducible 
costs that will make lower value clinical negligence matters look 
disproportionate. that will be the case for at least five years. 

ZH: Firms just won’t take on these lower value cases; at that lower 
value, you have to spot winners, and you can’t take on any claims 
where you aren’t sure.  

Gc: i’ve crunched the numbers down to the nth degree. you can be 
paperless, you can use tech, and you can train your people to be as 
good as they can be. even then, it would still be disproportionate. 

TD: the nhsLA produced a list of firms that take the most 
money. having spoken to some of those firms, they are giving a 
similar indication that there will be a level of claim that will not be 
economic to run.

mB: What about damages based agreements? is that something 
that’s going to come to the fore?

IcN: the indemnity principal is a massive challenge for dBA’s at 
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We’ve been used to working 
with a regime of fixed fees for a long 
time now, so we have been able 
to adjust our business models to 
address the challenges. It’s perfectly 
possible to run a successful and 
profitable business using fixed fees
Michael Brown, BLM Law

the moment. you can do a certain amount of work under a dBA, 
and then some of it may be unrecoverable due to the level of 
damages recovered. the current dBA format needs to shift.

sc: We’re saying that damage based agreements bring issues 
around getting the same amounts whether you settle early or 
late. Is the proportionality argument effectively doing the same 
thing, and creating a conflict for lawyers?  

pG: A good example is delayed diagnoses in cancer cases. say 
there’s a claim worth £500,000, and the decision is reached that 
the delayed diagnosis hasn’t led to the ultimate demise; all that 
would have happened is that they would have died anyway. the 
value of the claim is £50,000, but the cost is £100,000. that’s the 
nightmare situation, and it’s an example of where proportionality 
can come back to bite you.

mG: i actually see proportionality as being the biggest challenge 
going forward. Look at noise induced hearing loss cases, for example. 
generally speaking, the damages in those cases are quite small, 
but the complexities involved mean costs are high, and they look 
disproportionate. you’ve then got firms trying to forecast what the 
fee income is going to be, and working out where to put funding for 
the next 12 months. how do you build that into a financial model?

Gc: With great difficulty!

sc: From the insurer’s point of view, if you lose, and you have to 
pay the defendant’s costs, how does proportionality fit in? 

mB: i think the public’s perception is that the provision of legal 
services is expensive. going to a lawyer for advice and for an 
outcome is expensive, so the issue of proportionality is difficult 
for lawyers to address. the industry as a whole faces some very 
fundamental challenges that go beyond proportionality too. there 
is a genuine opportunity for a new disruptor-type legal model, set 
up separately from the legacy that many law firms have, and they 
can really make a difference.

BD: We’re dealing with something very precious: an injured 
person’s right to redress. if you do anything to disrupt that too 
much, all of the law firms that have been around to represent them 
will not be able to continue, because they will not have this new 
promised land of technology. We need to fix costs based on the 
process that exists at the moment.

TD: it’s not happening with clinical negligence. the direction of 
travel has to start looking at costs. Where are the costs coming 
from? how can we change that cost base? We’ve got to look 
forward, we can’t look at what’s happened in the past. 

sc: How is costs budgeting impacting bigger cases?

IcN: Costs budgeting can work. the difficulty we have with it is 
the lack of consistency, with regards to cost budgeting regionally. 
different judges take different approaches. Also, in a half an 
hour hearing, you can’t deal with nuanced arguments around 
proportionality on a cost budget. Proportionality is sometimes 
applied as a blunt instrument. it can work, but it needs to be more 
consistent across the board.

sc: on the defendant side, you’ve got exactly the same issues 
with cost budgeting. it seems to be intrinsically linked with the 
argument of proportionality, the idea that we’re trying to get away 
from arguing at the end to arguing at the beginning. Is it going to 
be a process that people find beneficial?

mB: in theory, it should be, but in practice it doesn’t seem to be at 
the moment. it’s just bringing all the arguments to the front rather 
than the back, while the costs sit in the same place. 

mK: until you know what the case settles at, the test of 
proportionality is still going to come at the end. 
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mB: there is a very low frequency of firms going back to court to 
have the cost budget reviewed or adjusted, which has been quite 
a surprise. if some evidence comes along and says a case is worth 
more or less than we all thought, then adjustments could be made, 
i.e. to address proportionality.

sc: are some fee earners just trained to win cases, and not within 
a reasonable cost?  

ZH: it’s partly that, and partly that lawyers generally do tend to 
work in silo. unless they’re at board level or partnership equity 
level, discussions other than their own billings target don’t really 
happen. in our profession, we haven’t been good in bringing 
people into the wider discussion about profitability.

sc: Will firms need to adjust, not just their business models, but 
also what they track, and how they record things?

Gc: Certainly; if your damages level dictates whether or not you 
can or can’t take a case on, that’s fundamental. 

ZH: some Ate providers use clinical assessment or gP assessment 
to decide whether a case should be insured or not. that doesn’t 
take into account quantum or proportionality. it takes a legal brain, 
or the right data, to determine whether a case should be insured. 

TD: We always ask firms how their business model works, through data 
and by asking them to prove to us they have a sustainable business 
model. only a minority of firms can provide good quality data.  

sc: should changing business models be a concern for smaller firms?

BD: Any firm in this market would be foolish not to look at their 
business models and plan for what they think might happen. they 
might find that their business model can’t flex to fit in, and it will 
just snap. it comes back to the point about gathering proper data. 
some firms might think it’s a good idea to test a business model, 
but they don’t have the right data. 

ZH: that’s the scenario. We can walk into a firm turning over £25 
million, and their data is shocking. they’ve got no chance of thinking 
how they’re going to remodel. they needed to start collating that 
data over the last number of years. now is almost too late. 

mB: generally speaking, if you’re 40 years plus you’re supposed 
to treat technological change with suspicion. the client is of 
today, and they want businesses to respond to today. you’ll have a 
claimant who wants news of their case on an app. the problem is 
that the owners of law firms tend to be 40 plus.

pG: you have to be dogmatic and say: you have to accept these 
changes, or you’re going to die off.

mB: if you’ve got equity partners who are resistant or fearful 
of change, they’re also going to be resistant to reach into their 
pocket to fund that change. it should drive different solutions, like 
mediation. you have to pay the fees of a mediator, but a mediator’s 
fees might be quite proportionate compared to court fees. 

specTraLeGaL FINaNce

Launched in 2015 we offer specialist finance to law firms 
operating in the new legal landscape brought about by the 
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We’ve been looking at 
consolidation for a long time, 

and next year is going to be the 
year that it really takes effect. 
We’re going to see firms exit out of 
PI. […] Those with the best data will 
survive Zoe Holland, Zebra LC

ATE still has a role to play 
in the future. But with the small 
claims limit going up to £5000, the 
client will have to pay more and 
share more of their damages in 
order to make the cases viable
Gary Carrington, Fletchers Solicitors

sc: so why is mediation not more popular?

ZH: As we said, it’s behaviour. Mediation is a word in the ether, but 
there’s not the appetite to use it. if we’re talking about today and 
the visible future, cash in law firms is the real issue. it’s a perfect 
storm: a time of fundamental change where we need innovation, 
but firms don’t have the cash to do that. 

mG: those same cash flow pressures can influence the type 
of finance a firm takes on, and some of that finance may be 
inappropriate given case durations, or run in contravention of 
client money rules. 

Gc: But the industry will adapt, because there are some very 
innovative people at the top of it. Lawyers are very good at looking 
after the best interests of their clients, but not at looking after the 
best interests of their pockets. We will mould and adapt. 
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